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9 | Attorneys for Plaintiffs,
LEILA T, LEVY, LEVI CLANCY, a minor
10 || by and through his guardian ad litem, LEILA J, LEV]

W N

L% T <N

11
12 SUPERIOR COURT OF THE STATE OF CALIFORNIA
13 IN AND FOR THE COUNTY OF SACRAMENTO
14 '
15 | LEILA J, LEVI, LEVIM. CLANCY, aminor, )  casEwo. 04ASCQ45Y

by and through his guardian ad litem, LEILA )
16 | J. LEVIL, ) . o

) . ) COMPLAINT FOR
17 Plaintiffs/Petitioners, ) DECLARATORY RELIEF
) and/or for WRIT OF MANDATE;
18 | ve. ) DAMAGES FOR VIOLATION
- ) OF CIVIL RIGHTS

19 § JACK O’CONNELL, in his official capacity )

as Superintendent of Education for the State ) :
20 | of California, CALIFORNLA DEPARTMENT E:% a_E Bv F AX

OF EDUCATION, and DOES 1 through 10, )
21 {f Inclusive, ) o

) .

22 Defendanis/Respondents. ) o
23 )
24 Plaintiffs and Petitioners berehy allege as follows:
250 1. The obligations raised by this Complaint are to be performed by California state officials
26 in the City of Sacramento, County of Sacramento, State of California. As such,
27 jurisdiction and venue are appropriate herein.

28 1 2. Plaintiff LEVI CLANCY is a minor child, having been born on October 12, 1990, He

1.
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i is of the age of mandatory school attendance. Ifhe fails to attend school, he is a truant by

Z law.

33 Flaintiff LEILA J. LEVL, is the mother of Plaintiff LEVI CLANCY and is responsible for

4 ensuring that she and her son comply with all laws concerning mandatory school

3 artendance within the State of California.

614 Defendant JACK O’CONNELL is the duly elected Superintendent of Public Instruction

7 for the STATE OF CALIFORNIA DEPARTMENT OF EDUCATION. Heis personally

8 responsible for ensuring that all laws conceming the funding of public ingtruction and the

9 provision ofa free education for children of mandatory-attendance age. Asalleged below,
LG said Defendant is failing to provide a free, equal, and suitable education for Plaintiff LEV]
11 CLANCY, and therefore placing him and his mother in Jeopardy of law for failure to
12 -attend or cause attendance at school.

13 1 5. Defendam CALIFORNIA DEPARTMENT OF EDUCATION is a duly formed

14 administrative agency responsible for provision of public instruction at California’s stute-
15 operated kindergarten through 12* grade schools. JACK O'CONNELL is the chief
16 executive officer of this agency and is respousible for its day to day operations.

17} 6. DOES 1 through 10 are other governmental officials who are personally responsible for

18 ensuring that a free and equal educational opportunity is provided for all children of
19 mandatory-attendance age in the STATE OF CALYIFORNIA. The names and capacities
20 ofthese persons are not reasonably known or ascertainable to Plaintiffs/Petitioners at this
21 ' time. Upon discovery of the same, this complaint will be amended accordingly.

22 * FIRST CAUSE OF ACTION

23 (Far Declaratory Relief and/or Writ of Mandate)

2487 Plaintiffs/Petitioners hereby incorporate Paragraphs 1 through 6 as though fully set forth
25 herein. Moreover, the contents of the Petition for Appointment of Guardian Ad Litem are
26 also incorporated by reference herein as though fully set forth.

27 2.
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)8 There exists and actual controversy between the parties as to their rights and obligations

2 to each other under the lew.
319 The controversy between the parties cannot be resolved without judicial intervention.
4 110. LEVICLANCY is a highly gifted child who is 13 yeats of age. He is of the mandatory

attendance age for minors under the age of 16. Ifhe does not attend school, he is 4 truant
under law. Californic Educarion Code § 48403, CLANCY canno: attend a traditional K-
12 school because the schools operated by the CDE, and CLANCY s local district, areill-

equipped and unsuitable for highly gifted children and will actually cause more harm 1

DO -8 N

him than if he simply did not attend,

101 11, In2000, at 9 years ofage, CLANCY passed the California High School Proficiency exam.
11 He has been attending Senta Monica College since he was the 7.

12 912 InJanuary 2004, CLANCY began attending the University of California at Los Angeles
13 (UCLA). He is performing well at the school.

l4 1t 13, LEILA LEVlis a single mother and single income earner in her household. She bears
15 exclusive responsibility in terms of providing for the health and general welfare ofher son
16 LEVICLANCY. She cannot afford to continue paying for a UCLA education.

17414, The Defendants are not paying for the education of Plaintiff LEV CLANCY as required

18 by law. California Constitution, Article IX, Section 5, requires that he be provided with
19 a free education. Defendants have a ministerial duty to provide an adequare, fair and
20 equal education to Plaintiff LEVI CLANCY.,

21115, CLANCY has a fundamental constitutional interest in receiving an education that 19 non-

22 discriminatory and provides for his individualized needs. UCLA is capable of providing
23 this education for him. However, neither he nor his mother can afford to pay for this
24 education. Defendants have no ample means of providing an education for hi ghly gifted
25 children as Defendants’ state-run educational system is designed to appeal only to the
26 highest common denominater of students, and does not jnrovide for the unique needs of
27 3.
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1 children who want to learn and are hughly gifted.

(82

16,  CLANCY is subject to the provisions of the California Education Code, which set forth

3 compulsory full-time education requirements for children his age. If CLANCY is unable
4 to attend a university appropriate to his leamning needs, he and his mother will be forced
5 to violate the law and will continue to be deprived of their rights without sufficient
6 process of law. LEVI is required, by law, to place her child in full-time education.
7 California Education Code § 48200, et seq. Plaintiffs do not have a plain, speedy and
8 adequate remedy at law that would restore his right to receive a free and equal cducation
9 as guaranteed by the California Constitution.

10 7 SECOND CAUSE OF ACTION

11 (Violation of California Equal Protection Claunse)

12 ¢ 17.  The allegations stated above in paragraphs 1 through 16, inclusive, are incorporated by
13 this reference as if set forth in full.

14 | 18, The truancy statutes, the failure to provide an adequate education suited to the needs of

15 gifted children, and the overall failure of Califoria schools to meet the needs of gifted
16 children unfairly, unequally, and unreasonably singles out plaintiff and others similarly
17 situated and requires them to shoulder the burden of finding a suitable education that wil
18 meet their individualized needs. For this reason, the statute viclates plaintiff's right to the
19 equal protection of the laws, as guaranteed and protected by the Article [, section 7 of the
20 California Constitution.

21 | 19.  Education is a fundamental right in the State of California.

22 120.  There is not a compelling state interest that would justify the failure to provide Plaintiff
23 with an education that meets his intellectual and developmental needs.

24 1 21.  Anyinterest that the Defendants do have has not been achieved through narvowly tailored
25 means.

26 {{ 22.  Plaintiffhas been damaged as a result of the actions of the Defendants, and each of them.

27 4
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1 | THIRD CAUSE OF ACTION
2 (Damages Under 42 United States Code section 1983)
3§23 The allegations stated above in paragraphs 1 through 22, inclusive, are incorporated by
4 this reference as if set forth in full.
5§ 24. Defendants are acting under the color of state law, and are depriving plaintiff of his
6 federal constitutional right to the equal protection of the laws in that they have denied him
7 a fair and equal education under law.
8 | 25.  Asa direct and proximate result of defendant’s actions, plaintiff has suffered substantial
9 damages, including, but not limited to the costs associated with secking an education from
10 UCLA.

11 | 26.  Theprecise amount of plaintiff's damages presently is unknown, but plaintiff is informed

12 and believes, and based on such information and belief alleges, that his damages are in
13 excess of the jurisdictional minimurn established for this court. Plaintiff will amend this
14 coniplaint to state the true nature and extent of his damages once they are ascertained with
15 particularity.

16 WHEREFORE, Plaintiffs pray as follows:

17 | A. For a writ of mandate compelling Defendants to provide Plaintiff LEVI CLANCY with
18 a fair, equal, and funded education suited to his personal needs;

191 B. For declaratory relief setting forth the rights and obligations of the parties to this case;
201 C. For general damages;

211D, For special damages, including, but not limited to, the expenses associated with Plaintiff
22 CLANCY s education at UCLA and Santa Monica College;

23| E. For attorneys’ fees pursuant to 42 U.S.C. § 1983, 1988,

244 F For costs of suit;

254 G For any and all other relief as the Court may deem appropriate.

26
27 5
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1 Respectfully Submitted:
LIVELY, ACKERMAN & CODY

2

DATED :Feb 4, 2004
el

T,

%

LV - 1wl

oo -k O

6.

RICHARD D, ACKEﬁAﬁ, FE%

Attorneys for Plaintiffs/Petitioners,
LEILA J. LEVL, LEVI M. CLANCY.
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SHM-100

( mfgyn'}"_ggﬁ: AL polSRCOMIIEOIY
NOTICE TO DEFENDANT:
(AVISO AL DEMANDADO):

JACK O'CONNELL, in his official capacity as Superiniendent of
Education for the State of California, CALIFORNIA DEFARTMENT
GOF EDUCATION, and DOES 1 through 10, Inclusive

YQU ARE BEING SUED BY PLAINTIFF:

(LO ESTA DEMANDANDO EL DEMANDANTE):
LEILA J. LEVI], LEVI M. CLANCY, a minor, by and through his i
guardian ad litem, LEILA J, LEVI i

' You have 30 CALENDAR DAYS after thls summens and legal papers are servad oh you to filg 3 writfan reaponse at this courl and have a
copy served on the plaintift. A latter or phone cali will not protect you. Your written response must be In proper (ogal form if you want the
court to hear your case. Thara may be a court form that you can use for yeur responss. You can find thegs court forms and more :
information at the Callfornia Courts Oniine Self-Felp Certer (www.courtinfo,ca.goviselthalp), your county law library, or the sourthouse :
neares{ you, |f you cannot pay the flling fea, ask the court glerk for a fae waiver form. It you do not flfe your respanse on time, you may
lose the case by default, and your wages, money, and praperty may be taken without further waming from the court,

There are other iegal requirements. You may want to call ar attarney right away. ! you do not know an atiomay, you may want 1o ¢all an
attormey referral service. if you cannat afford an attomay, you may be eligible for froc legal services from 2 nonprofit lagal services
pregram, You can logate these nenprafit groups at the Galifornia Legal Services Web site (www.lawhelpcalifornia.org), the Callfornia
Courts Online Self-Help Centor (www.courtinfo.ce.goviselthalp), or by contacting your lozal court oF caunty bar assaciation.

Tiana 30 DIAS DE CALENDARID después de que le entreguen esia citacion y papeles legales para presentar 4na réspyesta por escrito
en aata corte y hacer qua s8 entregue una copla af demandante, Una carta o una liemada telefénica ne lo prategen, Su respuesta por
ascrlto tiens que estar an formate Jagal correcio s/ desea que pronasen su ciga en fa corle. Es posible que haya un formutario que vsted
pueda usar para su raspuests, Puede sncontrar estes farmuiarios de la corte y mis lnformaclén en el Centra de Ayuda de (ag Cortes de
California (www.courtinfo.ca.gov/seliein/espanol), en fa bibiloteca de leyeas de su condado o en la carte qus le quede més serca. Sinu
Ruads pagar la cuota de pregentagicn, pida af secretario de la corte que le dé un formulario de exencidn de pago de cuolas, Sino presenta
Su raspuesta a tlempo, puede parder ol caso por Incumplimiento y fa corta le podré quitar su sueide, dinaro y blenes sin mas advertencia.

Hay otros requlsitos legales. Es recomendable que llame & un abogado Inmadlatamente. 5i no conocoe a un abogado, pusde Hlamar a un
sarvicio de remision a abogades. 3! no pusdo pagar a un 3bogads, es posidle que cumpla oon fos requisitos para obtaner swrvicios
legaleg graluitos de un programa oo sarvicios legales sin fines de lucro. Puade encontrar estos grupos sin iines de lucro en ef sitic wab de
Cailfornia Legal Services, (www.iawhelpcaltfornia.org), en el Centro de Ayuda de las Cortey de Califorala,

{www. courtinfo. ca.gov/selfhelp/espanci/) o ponléndose en contacte con la carte a el coleglo de abhogados facales.

"he name and addrees of the courlis:

ey i ws, 04AS00459
720 Ninth Street
Sacramento, CA 95814

Tha name, address, and telephone number of plaintiff's attorney, or piaintiff without an‘attomey. is:
(El nombre, a direccién y ol ntimero de leléiono dal abogade del dermandants, o del demandants que no tiene abogado, es):

Richard D. Ackerman, LIVELY, ACKERMAN & CODY
41690 Enterprise Circle North, Suite 200M, Temecula, CA 92550 (909) 308-6454

DATE: Clerk, by . Deputy
(Fecha) (Secretario) (Adiunto)
(Far proof of service of this summons, use Proof of Servicé of Summens (form POS-010).)

(Para pruebg de entrega de esta citslién use ef formuiario Froof of Service of Sumrmang, (POS-010)),

NOTICE TO THE PERSON SERVED: You are served

[EAL 1. [] as an individual defendant.

2. (1 as the person sued under the fictitious name of (specify):

3. 3 on bhehalf of (spacify):

under: (1 GOP 416.10 (corperation) ] CCP 416.60 (minor)
(] CCP 416,20 (defunct corporation) (] CCP 416.70 (conservatee)
[ CCP 416.40 (esscciation or partnership) (] CCP 416.80 (authorized person)

1 ather (specify):
4. __] by persenal delivery on (date):

Pagg 1011

Parm Aoz 1or Meadaery Use Cade g Givi) Procedure §§ #12.20, 465
Judigigl Courefi &1 Tallernia _ ) ,

SUMAIG (Rav Jenuary 1. 2004} ) SUMMONS [ Amaicen LugeiNul, e [www LISCourFaimy com)
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